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Introduction
European Union is often praised for its normative
soft power and transformation capacity. Seen as a
major democracy promoter in its neighbourhood
(and consequently in the world), democratic nature
of its member states was for a long time almost
taken for granted. The first real concerns appeared
after the preparations for the Eastern enlargement
started. But even then, the idea was that the EU
membership will help to consolidate new
democracies of former communist countries. Now,
more than 10 years after, the case of Hungary shows
that the EU membership is not a panacea and the socalled “Copenhagen dilemma” is again on the table.
After fulfilling all the pre-accession conditions in the
field of democracy, human rights and rule of law,
there is very little pushing the new members to
comply with those principles. Hungary seems to be
the prime example of this. The Hungarian Prime
Minister Orbán has, since his accession to power in
2010, introduced many controversial laws and in his
speeches, he speaks about Hungary‟s journey
towards illiberal democracy.
How can the EU address such developments in one
of its member states? This paper will try to analyse
which options and tools does the EU have to
intervene in its member states for the sake of
democracy and rule of law (or more broadly
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“European values” as defined in Article 2 of the
TEU) – and how useful or applicable in practice
those tools are.
The first part of this text will briefly introduce the
situation in Hungary after 2010. The second part
consequently introduces and analyses various tools
already used by the EU institutions. The third part
shortly describes provisions applied in the past and
the fourth part introduces proposals for improving
the convergence within the member states in the
future. The last part aims to identify the main
reasons why the current EU activities do not seem to
be very successful in the case of Hungary.

Orbán’s Hungary
Hungarian parliamentary election in 2010
brought results that are not seen very often in
country with proportional electoral system. FIDESZ,
a conservative party with nationalist rhetoric, won
the election by a large margin and together with
Christian Democratic People's Party suddenly held
two-thirds majority in country‟s National Assembly.
Viktor Orbán‟s overwhelming success was a result
of many aspects, but probably mainly a fatigue of
eight years under the Socialist Party and austerity
provisions demanded by the EU, IMF and the World
Bank after 2008, when Hungary was the first
European country that faced bankruptcy and needed

APRIL 2015

a bail out. 1 Two years later, the overall economic
situation in the country was still far from the precrisis level, social tensions remained largely
unaddressed and the mood in the society was very
much against any external forces. 2
With a constitutional majority, new Prime
Minister Orbán decided to use his position to push
through a new Fundamental law, how the country‟s
constitution is called. That fact itself would probably
not be seen as controversial in much of Europe. But
it was the pace, lack of consultation with the
opposition and nature of laws included that caused
widespread concerns about the state of Hungarian
democracy.
Already at the beginning of 2011, Hungarian
new media law raised eyebrows of European
politicians. Law that came into force on 1 January
2011 regulated content of all media published in
Hungary, created new media control body where
every media producer had to be registered in order to
be allowed to continue to work. The law also
imposed fines for those who would publish
“imbalanced” content or content going “against
public interest” and removed legal protection against
the disclosure of journalists' sources etc. 3
The constitutional law came into practice on 1
January 2012 and has been amended four times
since. The fourth amendment from 2013 was seen as
especially harmful to basic principles of human
rights and rule of law, as stated also by the Venice

Commission.4 It introduced various arrangements
that disturb the mechanism of checks and balances
in democratic societies. Most importantly, it
restricted the powers of the Constitutional Court in
tax and budgetary matters (in a direct reaction to the
court‟s disapproval of constitutional provision
allowing for retroactive taxation). New Fundamental
law also lowered the retirement age for judges, from
70 to 62, which was generally seen as an attempt to
appoint new judges, chosen and approved by the
new administration. Status of various minorities and
churches was also modified. 5 The development
clearly jeopardized democracy in the country and
brought restrictions to the independence of
institutions, freedom of speech, as well as minority
rights among others.
European politicians were alarmed, but in Hungary,
Orbán‟s position remained largely uncontested,
which was proved again when FIDESZ comfortably
won the parliamentary elections in April 2014. Even
though Orbán‟s support decreased compared with
2010, he still managed to get 44% of votes and
secure tight constitutional majority.
In the autumn of 2014, attention of Europe turned to
Hungary again. A proposal for the internet taxation
brought Hungarians to the streets against Orbán for
the first time since his accession to power in 2010.
As a result, the proposal was withdrawn and it seems
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that Orbán has found the limits of his power on the
domestic scene. 6
Orbán’s rhetoric has been also far from a
standard European leader. He has repeatedly stated
that his goal is to build “illiberal democracy” in
Hungary, internationally competitive state based on
national foundations and not necessarily following
the rules of representative democracy. He cited
Russia, Turkey and China as examples he looks up to
and added that “(...)European Union membership
(does not) precludes us from building an illiberal
new state based on national foundations”. 7
Euro scepticism is a large part of Orbán’s
success. After years of austerity measures and
conditionality, Hungarian public seems to respond
positively to right-wing politicians, such as the
President of the Hungarian Parliament, László
Kövér, who compared the EU to the Soviet Union
and called on Brussels to stop dictating the country
how to run its internal affairs. 8

Possible reactions on the EU level
Such a development of course cannot go
unnoticed within the European Union. The EU
representatives and European politicians expressed
their concerns from the very beginning of Orbán‟s
time in power. The following chapter will examine
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the tools and possible reactions that were – or could
be - used on the EU level.


Declaration of concern

In politics and on the EU level especially,
before any action is taken, many words are said and
statements issued. And while those words may not
have direct consequences, they identify the problem,
cumulate attention and create initial pressure on the
party in question. On the EU level, it has been
mainly the European Parliament and European
Commission that played a role from the very
beginning. When the media law was introduced in
Hungary, it was President of the Commission José
Manuel Barroso and the European commissioner
responsible for media, Neelie Kroes, who met with
Orbán in January 2011 and talked about the new
arrangement.9 In the following years, as the
Fundamental law was put into practice, number of
letters and statements from Vice-President for
Justice, Fundamental Rights and Citizenship,
Viviane Reding, President Barrosso and other
Commissioners, whose agenda was touched,
increased. Barrosso also surprised many when he
said in a speech to the European Parliament that EU
law must be respected not only in letter, but in spirit
as well. It was the first time a Commission
representative emphasized the importance of the
spirit of the law. 10
The European Parliament, even though never united
in its opinion on FIDESZ, as will be further
discussed later, also issued various reports and
statements. The first resolution, on media law in
Hungary, was issued on 10 March 2011. In 2013,
following the introduction of the new constitution,
the EP went even further when on July 3 it passed a
resolution which stated that Hungary breached the
values as defined in the Article 2. The resolution
was based on a report by Green MEP Rui Tavares
and proposed that the Council, the Parliament and
the European Commission together supervise the
9
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observance of fundamental rights in Hungary,
through „Article 2 Trilogue‟. 11 Even though no
further steps were taken by the Council in a followup, and therefore Article 7 of the TEU was not
activated, it was probably the strongest example of
EU statement towards Orbán‟s administration.


Infringement proceedings

The EU law offers a standard tool for the
Commission to address concrete laws adopted by the
member states, which it founds to be in conflict with
the EU law, by bringing the case to the European
Court of Justice. The process has several phases
during which intense talks are held in order to reach
a solution acceptable for everyone. Only if the early
settlement, during which member states have an
opportunity to explain or quickly fix the problem,
fails, the formal procedure begins. If the European
Court of Justice finds a breach of compliance with
the EU law, penalty payment is calculated for the
member state in question.
Three such actions were taken in case of Hungary,
after the discussion between the Commission and
Hugarian representatives failed at the turn of 2011
and 2012. Three main legal grounds were addressed.
A breach of independence of institutions principle
was found in the new arrangement for the 'Magyar
Nemzeti Bank‟, where the state‟s executive power
gained much control over the central bank under the
new constitution. The second infringement
proceeding was dealing with the lowering of
mandatory retirement age for judges and
prosecutors, from 70 to 62. The arrangement, which
concerned 274 judges at that time, was labelled as a
threat for the independence of the judiciary and
qualified
as
age-discrimination.
The
last
infringement case concerned the independence of
the data protection supervisory authority. The

National Agency for Data Protection replaced the
previous Data Protection Commissioner's Office,
ending the current Commissioner's term and leaving
the regulation office in the hands of the Prime
Minister and President. The independence of data
protection supervisors is also embedded in the
primary law of the EU. 12
With all the three proceedings, the Commission has
been successful and forced Hungary to change its
legal arrangements.


While reading about the EU options to influence
democratic development within the member states,
the famous Article 7 of the TEU is often mentioned
in the first place. Being called also the “nuclear
option” the nickname nicely illustrates its hierarchy
within the available tools. It exists, creates the
impression of power, but the fear of consequences
prevails over the will to use it.
The Article 7 was incorporated to the EU
law by the Amsterdam Treaty. At that time, the
Eastern enlargement was set to happen in a near
future and old member states felt the need to ensure
some mechanism to prevent backsliding of the new
member states. Therefore, they introduced a tool to
intervene in case the consolidation of new
democracies wouldn‟t go as smoothly as it was
hoped for. At first, the article 7 was defined strictly
as a sanction mechanism, but following the issue of
Heider‟s FPO in Austria, Treaty of Nice introduced
also its preventive provision.
The preventive mechanism can be activated in case
of a clear risk of a serious breach of values,
mentioned in the Article 2. For activation of the
sanction mechanism, the EU Council must agree
12
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unanimously that the risk have materialized and a
serious and persistent breach of values are identified.

Lessons from the history

Both mechanisms can be initiated by the European
Commission, European parliament or one third of
the member states. In all cases, decision to activate
the Article 7 is assigned to the European Council,
that has to decide unanimously in case of the
sanction mechanism and by four fifths in case of the
prevention mechanism. In both cases, the state
subjected to the penalty is for obvious reasons
excluded from the voting. In case the Council
decides to impose sanctions, the European
Parliament would have to agree. After the activation
of the Article 7, voting rights of the subjected state
in the Council are blocked. 13

So far, explored were mainly the tools used
or discussed in the current debate over Hungary. In
the history, there were also two distinct cases that
provoked different reactions. As a reaction to the
developments in Austria after 1999 and Slovakia in
2006, the EU itself didn‟t take any action. Yet
individual actors, such as member states and
political group within the European parliament
decided to act. These actions were not legally
embedded in the EU law, they have, however, been
realized by all the EU member states or within the
EU institution and are therefore worth mentioning.

However, the real applicability of this tool remains
questionable. Even though the European Parliament
found Orbán‟s administration in breach of the
Article 2, the European Council never discussed the
topic. Therefore the Article 7 has not been activated,
even though Hungary is the case which presents up
to date the clearest example of a situation for which
this tool is designed. The problem lies mainly in
unclear definitions in Article 2, which says that the
Union is founded on values of “respect for human
dignity, freedom, democracy, equality, the rule of
law and respect for human rights, including the
rights of persons belonging to minorities (...)
pluralism, non-discrimination, tolerance, justice,
solidarity and equality between women and men
prevail.” Those are very broad concepts and
therefore the final decision is a strictly political one.
Also the nature of the decision making largely
favours the political body, the European Council.
And on that level, the will to activate the “nuclear
option” is seriously limited.
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Bilateral sanctions of the EU member states

Bilateral sanctions of the member states against
another EU member were imposed just once. After
the 1999 parliamentary elections in Austria, FPÖ
(Freiheitliche Partei Österreichs), a far-right populist
party led by controversial Jörg Haider, was invited
to form a government together with the election
winner, ÖVP (Österreichische Volks Partei).
Rhetoric as well as programme of the party were
considered unacceptable and European countries had
decided to act. They significantly reduced
diplomatic relations with Austria, and for example
didn‟t support its candidates on the EU level.
However, the results were disappointing and all
restrictions were lifted in September 2000, even
though the coalition continued until 2005. It is
important to stress that those sanctions were not
taken at the EU level. But since all the member
states (plus some candidates as well, for example the
Czech Republic) decided to apply them, it is
important to mention this case. Also, it led to above
mentioned changes in the Nice version of the Article
7. The effectiveness of such steps in our case against
Hungary would be probably even smaller, since it is
highly unlikely such a consensus would be found.
Especially the V4 countries still remain silent
regarding Orbán‟s reforms.
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Suspension of membership within the
political group of the European Parliament

After the Slovak parliamentary elections in
2006, it was the political group in the European
Parliament who sent a signal that the newly formed
coalition is not generally approved within the
European socialist family. Two parties with
problematic past and rhetoric, HZDS (Hnutie za
demokratické Slovensko) and SNS (Slovenská
národná strana), were invited to the government
formed by Fico‟s SMER. In a reaction, The Party of
European Socialists decided to temporarily suspend
membership of the SMER party. Again, such a step
can be hardly expected in case of Hungary. Fidesz is
a member of the European People‟s Party (EPP),
which has been Orbán‟s strongest supporter over the
years. The EPP backed him even during debates
about the new constitution and discussions about
Tavares report in 2013. 14 That year, the EPP
President Joseph Duhl “warmly congratulated”
Orbán on his “impressive” re-election in April,
white according to Duhl he achieved “...because he
has always spoken the truth to them (voters) and
because he implemented courageous reforms.” 15
Individual members of the EPP opposed Orbán
though, among them Viviane Reding was probably
the most prominent one. Also voting on the Tavers
report showed that even though officially the EPP
opposed the document, some of its MEPs must have
been in favour during the vote. Position of FIDESZ
within the EPP might be a bit shaken after Orbán
refused to support Jean Claude Juncker as a

candidate for the head of the Commission, but it is
hard to assess at this point.16

Proposals for the future
In reaction to the recent developments (not
only in Hungary, but also Romania or even in
France because of suspicion of breach of rights of
Roma minority), calls for a new mechanism that
would help the EU to monitor the rule of law,
respect to human rights and democracy within its
member states appeared in the EU.


Rule of law mechanism

In 2013, Dutch Minister of Foreign Affairs Frans
Timmermans, together with representatives of
Germany, Denmark and Finland17 called for a
creation of a new rule of law mechanism that would
precede the Article 7 and would help to monitor
practices within the member states. The proposal
was initially picked up by the Commission, but later
dismissed while the European Council‟s legal
service accused the Commission of overstepping its
powers.18
In March 2014, the then Commissioner
Viviane Reding presented a proposal on
strengthening the rule of law within the EU. The
new mechanism, or framework as she called it, was
meant to be used in a situation which poses a
systematic threat to the rule of law within the
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member states but the infringement procedure and
the Article 7 are for any reason not applicable. The
framework should have consisted of a three-phase
dialogue between the Commission and member state
in question, with a goal to avoid activation of the
Article 7 altogether.19
Since then, the proposal has been discussed in
the academic sphere and think-tanks, but not much
has been done to actually implement it. Although
Italian presidency decided to partly restart the
debate. On a Council meeting of Foreign Affairs and
Defence Ministers in Brussels on 18 November
2014, Ministers agreed to hold “regular debates” on
the rule of law in member states. 20 While such
debates will likely not bring much new and the
details of the new routine were not set yet, it might
be a first step to bring such debate to the European
Council.


Ex – ante conditionality

Other tools might be found outside of the rule of
law and democratic principles legislation. For
example, the financial period for years 2014-2020
introduced a new set of conditionality into the
Cohesion policy. Key in this respect is the ex ante
conditionality that aims to ensure that countries are
able to effectively administrate funds – and therefore
introduces a list of topical, as well as more broadly
defined horizontal, conditions that have to be met
before the funds can be allocated. Among the
general conditionalities, anti-discrimination, public
procurement and other potential requirements are
listed.21
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With 21.9 billion EUR allocated for the new
programming period22 and majority of territory
below the 75% of the EU-28 average, Hungary is
one of the key recipients of the EU regional funding.
Furthermore, social inequality continues to pose one
of the biggest challenges, yet still somehow
sidelined in the domestic politics, even though
around 14% of the population live below the
country‟s poverty line. 23 Therefore, using money
from the European structural and investment funds
as a pressure point might prove useful. Even though,
as often mentioned in literature assessing the new
programming period, it is a tool that has never been
used before and therefore the Commission will
probably be very careful to set the precedent.

Problems with creating united EU
attitude towards Hungary
Any strong action from the EU would
require a consensus among member states that the
situation needs to be taken care of on the European
level. That has clearly not happened in the case of
Hungary. Four reasons for the absence of a united
attitude towards FIDESZ and Orbán on the EU level
can be identified. First of them is the vague
definition of threat to EU values. Article 2 works
with very broad terms such as freedom, democracy,
equality, the rule of law etc. and while it might be
intuitively clear that current developments in
Hungary are crossing many lines, to transform this
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22
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general feeling into enforceable law can be very
difficult.
Second problem is closely related to the first
one. Based on a very vague definitions in Article 2,
there is a large room for interpretation. Therefore, no
state can be sure any procedure activated against
another member would not be used against it one
day. And of course, some feel more threatened than
others. Good example for this is the position of
Romania, country that might be otherwise very
sensitive to the developments in Hungary. With a
large Hungarian minority on its territory, nationalist
aspirations and rhetoric of FIDESZ can be
particularly disturbing. One of the changes new
constitution introduced, for example, was renaming
the country from the Republic of Hungary to simply
Hungary, opening space for speculations that the
new name refers more to the larger historical
territory than current state. Yet Romania did not join
any call for action against Orbán, mainly because of
its internal problems with rule of law compliance. 24
Third reason why it is so difficult to reach
any consensus on Hungary on the EU level is that
Hungary is far from an openly authoritarian regime.
Orbán's governments might seem to be heading in
that direction, but Orbán himself is still a politician
repeatedly elected in democratic elections that were
not contested by international observers. 25 Also, the
administration has respected the verdicts of the ECJ
and based on the EU pressure adjusted some of the
problematic provisions, such as the retirement age
for judges, status of foreign media in the country or
24
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the position of the Central Bank. Hungary under
Orbán was able to hold a presidency in the Council
in 2011 and generally functions quite well in the
international framework. That is also the reason
while many countries, such as the V4, still do not
find it necessary to formally comment on
developments
in
Hungary.
Although
the
development in Hungary might have some
consequences for agility of the V4 as a group at
times, the country is still regarded as a close ally.
The same applies to the EPP and its backing of
Orbán – how can any politician praised by the
largest group within the only directly voted EU
institution be considered a real threat?
The last – and probably the most important reason for the lack of consensus on how to react
when the EU values are threatened in a member state
is the political nature of such decision. Sure, the
empowering of the Commission at the expenses of
the Council or introducing additional mechanisms
before the Article 7 might move the procedure from
a political to a more technical level and therefore
make it more applicable. But this step – again- won‟t
happen without the political consensus among
leaders of the EU-28 about how far the EU should
be allowed to intervene in its own member states. It
is not only a technical question of how can the rule
of law be enforced within the member states – but
also to which extent it should be enforced. Where
are the limits of state sovereignty within the EU?
Can the EU, under current treaties, ask for
compliance with rules not specifically mentioned
during the accession process? Such a debate is
clearly linked to a much broader question of the
nature of European integration. Solving the
“Copenhagen dilemma” is therefore not only a
question of finding balances in requirements for
candidate states and members. It is also a debate
about setting the direction and form of European
integration.
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Conclusion
This paper shows that the European Union is
not completely hopeless while watching Orbán‟s
administration leading Hungary towards the illiberal
democracy. Unfortunately, it also shows that the
existing tools and mechanisms have only very little
general effect. Activities and initiatives of the MEPs,
members of the Commission and even
representatives of certain member states struggle
with the unwillingness of the Council to address the
topics of the rule of law within the EU. As a result,
declarations, statements and proposals of the
Commission representatives and even Resolutions
adopted by the European Parliament have very little
effect when they are not backed up by the actions
and are constantly met with rejection or silence from
the Council. Infringement proceedings initiated by
the Commission, although effective in particular
cases, are not capable to address the general rule of
law culture within the member states – and in many
cases might not be even applicable. Also, it is
questionable how effective can be fines in tackling
topics as fundamental as the rule of law and
democracy principles.
The Article 7 should represent the ultimate
tool to enforce the respect for the European values,
but almost 15 years after its introduction it seems
practically inapplicable. Also tools used in the past,
such as bilateral sanctions outside of the EU
framework or symbolic acts of membership
suspension in the European Parliament political
group, face the very same problem – lack of
consensus among European leaders.
Plans for new mechanisms are discussed, but
their proposed activation lies still in the hands of the
Council – therefore they don‟t bring much change.
Another tool that could be used by the Commission,
ex ante conditionality in the cohesion policy,
remains to be tested – we will see whether the
Commission might find it applicable in the case of
Hungary.
Therefore, the case of Orbán‟s Hungary
shows that the European Union, very ambitious and
confident while promoting democracy, human rights

9

and rule of law abroad, is very careful and hesitant
to make any significant steps towards strengthening
those principles within its own borders. As a famous
Czech proverb says, the blacksmith's mare often
walks barefoot.
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